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whether the charges warrant filing an administrative complaint « This 
report describes the types of cases that come under the jurisdiction 
of the Special Counsel in the Department of Justice. The Act applies 
to regular, repeated, and intentional activities of discrimination^ 
and was added to the Imnigration Act because of legislators* fears 
that employers would use th& other provisions of the Act to 
discriminate against anyone **f oreign-looking. *^ (PS) 
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Mr# Chalman and Manbers ot ^he Coimltteei 

I want to thank thm Coraaiitta© for the opportunity to escplain the 
administration's af forts thus far to implamant ona speoiflo part 
of tha Imilgratlon Reform and Control Act of 1986. As you know^ 
the AdminiBtratlon strongly supportad enactment of legislation 
dasigned to help us regain oontrol of our borders. Baaause other 
Administration witnassas will ba discussing other provisions of 
the Aot^ I will be limiting my ramarks to the Administration's 
efforts thus far to implement the sactions of the bill which 
prohibit certain forms of discriminatory emplo^ent conduct and 
establiieh a ^Speaial Counsel^' in the Departmant of Justice* 

The i\et makes it an "unfair immigration-related employment 
practice" to discriminate against an Individual (other than an 
unauthorizad alien) in hiring/ discharging, recruiting or 
referring for a faa^ "becausa of such individual's national 
origin, or in the case of a citizen or intending citizen. , . 
becausa of that individual's citizanship status", Thm Act 
excepts from these prohibitions (a) amployers of thraa or fewer 
employees, (b) claims which are* anf orceable under Title VII of 
the 1964 aivll Rights Act, 42 U*S*C. 2000e, and (c) amployment 
actions based on citizenship status where tha employer must 
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dlsorlalna^a basad on cl^lEenohlp in order %q comply wl^h 
regulremsn^s Imposad by statutes , regulations^ exeoutlvs orders^ 
govsrnmant contracts^ or where the Attorney General detarmlnas 
citizenship status is essential for an aiapioysr to do busihses 
with a Federal^ State / or local goveriment agency or department* 

As a means of providing government enf orcament of these 
prohibitions, the Act craatad tha position of "Special Counsel 
for Iimigration-Relatad Unfair Employmant Practical," located 
within the Dapartmant of Justice. Thm Special Gounsal will 
racaive charges of discrimination filed by privata parties or 
ImmigriLtion and Naturalisation Service officers, and datarmina 
whether tha charges warrant filing an atoinistrative complaint* 
When the Spacial Counsel determines that such action is justi- 
fied, ha or she may file a complaint with an administrativa law 
judga seeking injunctive raliaf and, where appropriate, back pay 
or civil m©nata3:y penalties or both. Once the administrative law 
judge finds a violation and issups an order, the Special Counsel 
or charging party may file an action in fadaral court to enforce 
the administrative law judge's decision. Where the Special 
Counsel determines that the charge does not justify the filing of 
an administrative action, the Act gives the charging party the 
right to file his or her own action before an administrative law 
judge. Review of administrative law judges* orders may be had in 
the geographically appropriate federal circuit courts of appeals. 

Our earlier opposition to inclusion in the bill of these 
nondiscrimination provisions, and creation of a Spacial Counsel, 
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was based largely on our assassment teat |jo^ft^*^ial di^^erimln 
a'blon th§L% might Qceur aftsr enaotoent wa^ alr eady ^&m^^t.mly 
addrassad by esclstlng law. NQniathelsss, -nm^ thmt ^M&mm provi** 
slons havs become law, the Dapartment is ing eo ttsteablish tha 
necessary structure for the Office of the Apm y^^i Counsel, i 
should at the outset put to rest any fearm ^at ^e lack commit- 
ment in this endeavor. The fact is that the Atoinistration, the 
Justice Department and all of us involved in this project are 
dedicated to the full and faithful implementation of the new 
legislation, including vigorous enforcement of its prohibitions. 

Our initial effort has been to examine the seiries of 
guestions associated witti creating and organising the Office of 
ipecial counsel, with that effort^ we have been studying the 
language of the law and its legislative histo^ to determine 
precisely what cases come wiUiin the office's jurisdiction. For 
example^ the Act excludes from its coverage employers who employ 
3 or fewer employees. It also excludes national origin 
discrimination against an individual which is otherwise covered 
by Title VII of the Civil Rights Act of 1964. Accordingly, 
national origin discrimination claims against employers with 15 
of more employees do not come under the Act, but are reached by 
Title VII. ' ^ 

Further, the legislative history reflects that the Act's 
antidiscrimination provisions ate aimed principally at discrim- 
ination occasioned by an employer's efforts to avoid sanctions 
for hiring undocumented aliens. The overriding concern of 
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Isgislaters was tha^ an employsr would dlsarlminate agains'b 
ar^yone who looked or sounded foreigii^ or who is not a citi^an, 
despite the faot that a denied individual may be lawfully 
entitled to work in this aountry and able to prove this fact with 
proper dooumentation« 

As the Conference committee Report noted, "the antidisorim- 
ination provisions of this bill are a aomplement to the sanotions 
provisions, and must be eonsidered in this context The 
antidiscrimination provisions were adopted "because of the 
concern of some Meters that people of ^foreign* appearance might 
be made more vulnerable by the imposition of sanctions « While 
the bill is not discriminatory, there As some concern that some 
employers may decide not to hire ■ foreign* appearing individuals 
to avoid sanctions." H. Rep« 99-1000, 99th Cong« , 2d Sess« 87 
(1986) m Indeed, "if the sanctions are repealed by joint 
resolution, the antidiscrimination provisions will also es^ire, 
the justification for them havin^T been removed." id> 

The Judiciary aoimittee stated that (H.Rep. 99-682, Part 1, 

99th Cong*, 2d Sess. 68 |1986) } i 

Ntmerous witnesses ov4r the past three 
Congresses have ei^ressed their deep concern 
that the imposition of employer sanctions 
will cause extensive employment .discrimina- 
tion against Hlspanic-^ericans and other 
minority group members* These witnesses are 
genuinely concerned that employers, faced 
with the possibility of civil and criminal 
penalties, will be extremely reluctant to 
hire persons because of their linguistic or 
physical characteristics. 
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that "as a shosrUiand for a fair Idantlflea- 
tlan pxoommm, mmpXQymwm waiild turn away thoss 
who appear > foreign ^ whether by name, raae 
or aooent." 

Other portlo^is of the legislative hlehory further establish 
that the dlserlmlnatory motm Congress Intended to prohibit are 
those in which the employer's actions are an attempt to avoid 
employer sanctions « For example. House Judiciary Committee 
Chairman Rodlno emphasised this understanding on the House floor 
following iBsuanoe of the Conference Reports 132 Cong, Rec* K, 
11148 (dally ed,, Oct. 16, 1986). 

It Is against this backdrop that the President expressed his 
understanding of the antidiscrimination provision of the Act as 
requiring proof of Intentional discrimination in ord^r to obtain 
relief. This view is soundly based on the statuto^ scheme 
itself as well as its legislative hlstos^. 

Indeed, the House Judiciary Committee stated, with respect 
to the private right of action, in its sect lon-by-s^ct ion 
analysis of Uie antidiscrimination provisioni "[New Section 
274B(d) a Authorizes private action where the Special Counsel has 
not filed a complaint within 120 days based on a charge alleging 
knowing and Intentloni^l discriminatory activity or a pattern or 
praotice of such activity ." H. Rep. 99-682, Part 1, 99th Cong., 
2d Sess. 93 (1986) (emphasis added). Further, in explaining the 
meaning of the tezm "pattern or practice" in the criminal 
sanctions portion of the Act, this Report stated that "the term 
'pattern or practice' has Its generic meaning and shall apply to 
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regular^ rspsated and intentlQnal aetivitiss, but does not 
ineluds isolated , sporadic or acoldental acts. Ths sama interpre- 
tation of •pattern or praotiae* has its generio aaaning and shall 
apply whan that term is used in this bill with regard to the 
injunctive remedy that may be sought by ths Attorney Gensral for 
raaruitment^ rafarral or employment violations, as wall mm for 
certain unfair iTOPigration-ralmtad amplOYaent practlcas ." Idt at 
59 (emphasis added) « 

This vlaw was raf lected by proponents of tha antidiscrim- 
ination provision and the several examples they gave to 
underscore tha need for such a provision, Sanator Levin's 
statement captures wall tha point (131 Cong* mac, S11436 (daily 
ad* Sept, 13, 1985) (emphasis added) ) i 

Mr* President, two t^as of discrimination may 
result from amployer sanctions. First, employers 
seeking to avoid the consequences of hiring illegal 
aliens may simply rafusa to hire foreign looking or 
f oraiem speaking t^arsang , This tjpa of discrimination 
— dincrlmination based really on national origin is 
alraatfy covered by Title VII of the 1964 eivil Rights 
Act which prohibits discrimination on tha basis of 
national origin* Thera are, however, a nu^er of major 
gaps in Title VIZ covarage* As a result of thasa gaps 
in covarage, the potential for discrimination against 
foraign looking persons which arises under this bill 
will not often be ramadlable. This is because Title 
VII does not cover discrimination by employers who hlra 
less than 15 workers and Title VII does not cover 
discrimination for those hired for less than 20 waaks, 
which excludes most agricultural workers* Thus, Title 
VII does not adeguately protect those persons who may 
be discriminated against as a result of the employar 
sanctions established in S, 1200* 

Second, prospective employees may be discriminatad 
against on the basis of their alienage as a result of 
the employer sanctions provisions in S* 1200* Bscausa 
the" bill makes it unlawful to knowingly hire illegal 
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aliens, mml^mirm mav eimelv rafuea hire tsersone who 
not U,S, aitlzaM. al ^Qugh they are legally In toe 
United gfc ateg, While Uie bill establishes an afflma" 
tive defenfie te the charge ©£ unla^'^fully hiring an 
illegal alien if the employer verifies that the 
©npleyee is net an lliegal alien/ many employers may 
find it safer and aqgi :er to adopt a polioy of refusiner 
to hire Persons who are not i t. oltlzens, althouerh 
those persons are legally I n the United States. 

Under the Intent standard it is not suffleient to allege 
that a pattern or praotioe of aotlvlty results in discriminatory 
effects , Disorimlnatory intent may be proven by both direet and 
oiroumstantial evidenaep The model of proof enundlated in 
HaPonnell Doucflas y. green . 411 U.S. 792 (1973)^ and Texas 
Dspartment of C ommunity Affairs v, Bu rdlne . 450 U.S. 248 (1981)^ 
is applioable* The dlseriminatory effect of a policy^ including 
statistical proof in an appropriate case^ can certainly be 
relevant to the ^estion of whether an employer has Intentionally 
discriminated. Thus^ the discrlmlnatQ^ intent standard clearly 
encompasses more than just cases where employers have made 
blatantly bigoted remarks^ or expressly stated either that they 
will not hire persons of a particular national origin^ or will 
limit jobs to citizens. 

Regarding the establishment of the Special Counsel's office, 
I understand that the search for a Special Counsel is in its 
final stages, we have reguested funding for a thirty-person 
office for the balance of this fiscal year and funding to support 
a doubling of the staff in fiscal year 1988. The Department has 
been soliciting restmes for the staff positions, and those are 
being reviewed. 




ERIC 



- 8 - 

Wa ar® about to publish a notice of proposed rulemaking 
which sets out our proposal for the operating procedures and 
certain governing principles for the Office of Special Counsel 
and^ to a certain esrtent, for the atoinistrative law judges who 
will decide cases brought under the employment discrimination 
sections of the Act* The proposed rule also will describe the 
information that must be contained in written charges filed with 
the special Counsel, along with other details about the way the 
office will function, 

we are soliciting written coments from the public, and 
would certainly welcome such coaments from Members of Congress* 
We invite careful attention to each part of the proposal, and 
stress that we consider the comment process as a valuable 
opportunity to receive public input* 

As we have said earlier in hearings held while this legisla- 
tion was under consideration, the methods employers must use to 
verify an individual's entitlement to employment are not diffi" 
cult* There is no excuse for an employer to deny emplo^ent to 
those legally entitled to it in order to avoid hiring an indivi- 
dual whose employment could lead to sanctions. The Congress has 
determined that the threat of unfair employment practices is real 
enough to warrant xhe prohibitions included in the bill, and the 
Department is moving forward to be ready to enforce those 
prohibitions. 
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